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1.  In this case accused Sri Mantu Hazarika is put for trial for allegation of 

charge u/s 302 of the IPC.  

2.  The prosecution case, according to the FIR, in brief is that on or about 

8.30 p.m. of 15-05-2013 due to domestic tussle accused Mantu Hazarika assaulted 

his brother Bhupen Hazarika on the head by means of a lathi as a result, he 
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sustained grievous injury. Immediately, though he has been removed to Tezpur 

Medical College & Hospital but considering the gravity of the injury he was 

referred to GMCH, Guwahati and during his treatment he died at about 5 p.m. on 

17-05-2013. Hence, this prosecution case. The ejahar was filed by informant Sri 

Nomal Ch. Boro on 18-05-2013 before the O/C of Thelamara Police Station.         

3.  On receipt the ejahar, the O/C of Thelamara Police Station registered a 

case being Thelamara P.S. Case No. 60/13 u/s 325/302 of IPC.  After completion 

of usual investigation, the O/C Thelamara Police Station sent up the case for trial 

u/s 302 of IPC against the accused Mantu Hazarika.  

4. On being appeared the accused person before this Court, my learned 

predecessor-in-Court, after hearing both parties, framed charge u/s 302 of the IPC 

against the accused Mantu Hazarika. Particulars of the charge were read over, 

explained to the accused to which he pleaded not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as nine numbers 

of witnesses.  Statement of the accused is recorded u/s 313 Cr.P.C. All the 

allegations made against the accused and the evidence appears against the 

accused are put before him for his explanation where he denied the allegation and 

declined to adduce defence evidence.   

6.  I have also heard the argument put forward by the learned counsels of 

both sides.   

7. The point for decision in this case is that – 

(1) “Whether the accused on or about 8.30 p.m. of 15-05-2013 at 

Borgaon Chapori, under Thelamara Police station committed 

murder of Bhupen Hazarika by causing injuries with a bamboo 

lathis, as a result, he died non 17-05-2013 at about 5 p.m. at 

Guwahati and thereby committed an offence punishable under 

section 302   of the IPC?   

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence on record. 

9. PW 1 Sri Nomal Ch. Boro stated that he knows accused Mantu Hazarika. 

Deceased Bhupen Hazarika was his brother-in-law. The incident occurred about 

1½ years ago. On the day of the incident, at about 8.30 p.m. he came to know 
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about the incident over mobile phone that Mantu Hazarika has assaulted his 

brother Bhupen Hazarika. Lateron he came to know that as a result of the said 

assault Bhupen Hazarika died. Thereafter he lodged an FIR before Thelamara 

Police Station. Ext. 1 is the FIR and Ext. 1(1) is his signature.  

 In cross-examination he admitted that he has not seen the incident 

himself.  He has heard that there was an altercation between Mantu Hazarika and 

Bhupen Hazarika. His brother-in-law Bhupen Hazarika was a drunker. The name of 

his sister is Phuleswari Boro and after her marriage with Bhupen Hazarika she 

suffered from psychiatric ailment.  His sister had two children. As Bhupen Hazarika 

was drunker, the accused use to look after his sister and her children. The 

deceased was suffering from liver ailment. He has not written the FIR himself. He 

has not gone through the contents of the FIR. On the date of occurrence of 

offence also the deceased was found in an inebriated condition. The accused had 

borne the expenses of treatment of the deceased on the date of the incident.     

10. PW 2 Smt. Dipali Hazarika, mother of the accused and deceased, stated 

that the informant Nomal Chandra Boro is the elder brother of the wife of her son 

Bhupen Hazarika. She did not remember the date of the offence but three years 

ago in the year 2013 the said offence took place.  It was about 8:30/9 p.m. and at 

that time she was at the Namghar. At that time Gopal Hazarika, the elder brother 

of her husband informed in the Namghar that her son Bhupen Hazarika was lying 

on the road. She immediately left for home and on reaching home she came to 

know that her other son Mantu Hazarika had already taken Bhupen Hazarika to 

the hospital.  She did not go to the hospital at that time. At about 12 mid night 

her son Bhupen Hazarika was brought back home by Mantu Hazarika. She saw 

that Bhupen Hazarika was vomiting and the smell of alcohol was coming out from 

his mouth. Next morning she and her son Mantu Hazarika took Bhupen Hazarika 

to Tezpur Civil Hospital.  The doctors at the hospital advised them to take Bhupen 

Hazarika to Guwahati for better treatment. They could not take him to Guwahati 

for want to money. Therefore, they took him back home. After expiry of two days 

Bhupen Hazarika died.  
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 In cross-examination, she stated that Bhupen Hazarika has one son and a 

daughter. Bhupen Hazarika married Phuleswari Boro. She is suffering from mental 

ailments and roams around the village without any reason. Bhupen Hazarika was 

a habitual drunkard and also suffers from many ailments. Mantu Hazarika has 

spent money for the treatment of Bhupen Hazarika. He also maintains the children 

of Bhupen Hazarika. When Gopal Hazarika had informed her about the occurrence 

in the Namghar her husband Nomal Hazarika was also with him.      

11. PW 3 Sri Gobinda Hazarika, who turned hostile stated before the court that 

the occurrence took place two years ago. It was about 8:30 p.m. and he was 

having dinner. He had heard a commotion on the road out side his house. He did 

not immediately go out. After he had finished his dinner he went out to the road.  

He saw that Bhupen Hazarika was lying on the road. He saw that there was signs 

of assault upon the person of Bhupen Hazarika.  He was unconscious at that time. 

Subsequently he had heard that after two days Bhupen Hazarika had died. Then 

he was declared hostile.   

12. Similarly, PW 4 Sri Nomal Hazarika, PW 5 Smt. Putuli Hazarika, PW 6 Sri 

Gopal Hazarika and PW 7 Sri Mridul Hazarika – all were turned hostile. They were 

resiled from their earlier statements made before the I.O.  

13.   PW 8 Maruf A.H. Ahmed, the I.O. has stated that on 28-06-2014 he was 

posted at Thelamara Police Station as Officer-in-Charge and on receipt of the case 

diary of Thelamarar PS case No. 60/13 u/s 325/302 of the IPC. He has thoroughly 

perused the case diary and it appears that his earlier I.O. has almost completed 

the investigation, therefore, he has filed chargesheet against the accused Mantu 

Hazarika u/s 302 of the IPC. Ext. 3 is the chargesheet and Ext. 3(1) & 3(2) are his 

signatures. On the case diary it appears that his predecessor I.O. Jalaluddin has 

recorded the statement of witness Gobinda Hazarika. Ext. 4 is the case diary of 

Thelamara PS case No. 60/13 and Ext. 4(1) is the relevant portion of statement 

u/s 161 Cr.P.C. of witness Gobinda Hazarika recorded by I.O Jalaluddin. Ext. 4(2) 

is the signature of said I.O Late Jalaluddin though I.O. Jalaluddin is expired but he 

knows his signature on official communication. His predecessor I.O. Jalaluddin has 

also recorded the statement of witness Nomal Hazarika. Ext. 4(3) is the relevant 

statement of witness Nomal Hazarika and Ext. 4(4) is the signature of Late I.O. 



5 

 

Jalaluddin. My predecessor I.O. Jalaluddin has also recorded the statement of 

witness Smt. Putuli Hazarika. Ext. 4(5) is the relevant statement of witness Putuli 

Hazarika and Ext. 4(6) is the signature of I.O. Jalaluddin. His predecessor I.O. 

Jalaluddin has also recorded the statement of witness Sri Gopal Hazarika. Ext. 

4(7) is the relevant statement of witness Gopal Hazarika and Ext. 4(8) is the 

signature of  I.O. Jalaluddin. His predecessor I.O. Jalaluddin has also recorded the 

statement of witness Sri Mridul Hazarika. Ext. 4(9) is the relevant statement of 

witness Mridul Hazarika and Ext. 4(10) is the signature of I.O. Jalaluddin.  In fact 

after investigation conducted by Late Jalaluddin the case was briefly conducted 

investigation by I.O. Imbrahim Ali but due to his sudden transfer he could not be 

able to do any investigation.  It appears from the case diary that on receipt of the 

case diary Late I.O. Jalaluddin started his investigation upon the FIR lodged by 

one Nomal Ch. Boro. He visited the place of occurrence, recorded the statement 

of witnesses, prepared the sketch map, sent deadbody for post mortem 

examination, collected post mortem report and seized one bamboo in presence of 

witnesses. He also sent stomach, right kidney, piece of liver to FSL. FSL report 

stated no poison was found.  

 In the FIR, Ext.1 Ext. 1(2) is the signature of then O/C Thelamara PS Late 

Jalaluddin Ahmed.   

 In cross-examination, he admitted that he has not seen investigation 

conducted by his predecessor but he has given statement according to the case 

diary. Since he was not present at the time of recording the statement by his 

predecessor Late Jalaluddin so he cannot say how he recorded the statement of 

witnesses i.e. whether earlier I.O. recorded the statement of witnesses as per 

statement made by witnesses or according to his own whims.  

14. PW 9 Dr. Dupam Pegu, stated that on 18th May, 2013, he was working as 

Medical & Health Officer-1 at Kanaklata Civil Hospital, Tezpur and on that day he 

performed post-mortem examination, at about 3.30 p.m. on the dead body of 

Bhupen Hazarika,  27 years,  male, S/O Sri Numal Hazarika  of Borgaon chapori, 

PS – Thelamara,  in reference to Thelamara PS  GD Entry No. 371 dated 17-05-

2013, on being escorted and identified by UBC 243 Kishore Nath, Raja Haarika 

and Bogai Karmakar. On examination he found the following: 
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External appearance. 

  A male deadbody is examined. Rigor mortis present. Bleeding from 

nose and ears seen. Foley’s catheter in sit.  

  No external injuries seen. No ligature mark seen around the neck. 

  Stomach contains some semi digested food particles and juices.  

  All Other organs are healthy. 

  More details descriptions: 

   All findings are antemortem in nature.  

OPINION  

     The cause of death could not be ascertained so the following 

viscera are preserved for forensic laboratory examination.  

1. Stomach and its contains.  

2. Right kidney. 

3. A piece of liver. 

    Ext. 5 is the Post-mortem report and Ext.  5(1) is his signature and 

Ext.  5(2) is the signature of Joint Director of Health Services, Sonitpur, Tezpur, 

which is known to him.   

  In cross-examination, the doctor admitted that he has conducted 

the post mortem on the basis of the GD entry but not on the particular police case 

number. He has not found any external injury on the deadbody.  The cause of 

death is not due to head injury as he did not find any injury on the head. If some 

body hit a person on the head and he died for such injury there may be head 

injury and cause of death may be for such injury if the injuries are grievous. If a 

person is suffering from ailment like hypertension and he fell down suddenly there 

may be oozing of blood from the mouth and ears.   

15. These much is the evidence of the prosecution.  

16. The accused pleads total denial while his statement was recorded u/s 313 

Cr.P.C. To buttress the evidence, the accused adduced no any defence witness.    

17. I have heard the argument put forwarded by learned counsel of both 

sides.   
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18. Learned counsel for the accused submitted that the prosecution has failed 

to prove the case beyond any reasonable doubt. Firstly, there is no any direct 

evidence who could have stated that he or she seen the incident. Secondly, PW 

4, PW 5, PW 5 and PW 7 all were turned hostile. Their hostile portions of 

statements are not corroborated with the evidence of any other witnesses. 

Thirdly, PW 9 doctor who conducted post mortem upon the deadbody of the 

deceased, stated that after examination no external injuries were seen even no 

ligature mark seen around the neck. Stomach contains some semi digested food 

particles and juices. All other organs are healthy. The doctor opined that the 

cause of death could not be ascertained so the following viscera are preserved for 

forensic laboratory examination:- Stomach and its contains, Right kidney and a 

piece of liver but the forensic report stated that no poison was found in the said 

exhibits i.e. Tox – 824/13(a), Tox – 824/13(b)  and Tox – 824/13(c) i.e. Stomach 

and its contains, Right kidney and a piece of liver respectively. Learned counsel 

for the accused submitted that had the deceased been died due to assault of the 

accused definitely some external injury or any type of injury might have occurred. 

But here there is no injury was found on the deadbody of the deceased. 

Fourthly, PW 1, the complainant, himself admitted that the deceased was a 

drunker and his sister Phuleswari Boro after marriage with the deceased suffering 

from psychiatric ailment. The deceased being drunker, the accused is to look after 

his sister and children. Besides, the deceased was suffering from liver ailment. 

Therefore, from the statement of the complainant clearly shows that the deceased 

might have died due to some liver disorder due to excessive consumption of 

alcohol. Fifthly, PW 2 Smti Dipali Hazarika, mother of the deceased herself 

admitted that Bhupen Hazarika was a habitual drunker and also suffers from many 

ailment. The accused has spent money for treatment of the deceased. Accused 

also maintained the children of the deceased. Therefore, the mother of the 

deceased has also not supported the prosecution case.  As such, praying for 

acquit the accused.  

19. Per contra, learned Public Prosecutor, Sonitpur, submitted that the 

prosecution has ably proved the case beyond any reasonable doubt, hence 

accused is required to be convicted under the charged section of law.  



8 

 

20. Keeping in mind the rival submissions advanced by learned counsel for 

both the parties, I am going to dispose of the case as follows. 

21. A careful and close scrutiny of the record, it appears that to substantiate 

the case, prosecution has examined nine numbers of witnesses. Out of nine 

witnesses, two are official witnesses i.e. P.W. 8 – Investigating Officer and PW 9 

the Doctor who conducted post mortem examination on the deadbody. There 

remained seven numbers of witnesses. Out of said seven numbers of witnesses, 

four were turned hostile. Their hostile portions of statements are not corroborated 

with the evidence of any other witnesses. Besides, the complainant- PW 1 and PW 

2- mother of the deceased have no way supported the prosecution case. Now, let 

us discuss the evidence available in the record in details.  

 As stated above, the complainant- PW 1 himself stated that deceased was 

a drunker and the accused is to look after his sister and her children. The 

deceased was suffering from liver ailment. Nowhere in his statement reveals that 

it is the accused who caused assault the victim as a result, he died. Similarly, PW 

2 – Smti Dipali Hazarika, mother of the deceased and the accused also admitted 

that the deceased was a habitual drunker and also suffering from many ailments. 

Accused has spent money for the treatment of the deceased and he also 

maintains the children of deceased. Therefore, PW 2 being the mother of the 

deceased and accused no way supported the prosecution case.  

22. Next there remained five numbers of witnesses i.e. PW 3, PW 4, PW 5, PW 

6 and PW 7 who turned hostile.   

   Now, the question comes – whether the hostile portion of evidence of PW 

3, PW 4, PW 5, PW 6 and PW 7 can be used to convict the accused?  

23.  It has been held in State of Rajasthan Vs. Bhawani (2003) 7 

SCC 291, where the Hon’ble Supreme Court held that –  

 “The fact that the witness was declared hostile by the court at the 

request of the prosecution counsel and he was allowed to cross-examine 

the witnesses, no doubt furnishes no justification for rejecting en block the 

evidence of the witnesses. But the court has at least to be aware that 

prima facie, a witness who makes different statements at different times, 
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has no regard for truth. His evidence has to be read and considered as a 

whole with a view to find out whether any weight should be attached to 

the same. The court should be slow to act on the testimony of such a 

witness and, normally, it should look for corroboration to his evidence. The 

High Court has accepted the testimony of the hostile witnesses as gospel 

truth for throwing overboard the prosecution case which had been fully 

established by the testimony of several eye witnesses, which was 

unimpeachable character. The approach of the High Court in dealing with 

the case, to say the least, is wholly fallacious.”  

24. In another case i.e. State of Bihar Vs. Laloo Prasad Yadav, 

reported in 2004 (Cr.) 499, it has been held that - 

 “Normally, when the Public Prosecutor requested for permission to 

put cross-question to a witness called by him, the court used to grant it. 

Here if the public prosecutor had sought permission at the end of the chief 

examination itself, the trial court would have no good reason for declining 

the permission sought for. But the Public Prosecutor is not do so at that 

stage. Be that as it may, if the Public Prosecutor is not prepared to own the 

testimony of the witness examined by him, he can give expression of it in 

different forms. One of such forms is the one envisaged in S. 154 of the 

Evidence Act. They very fact that he sought permission of the court soon 

after the end of the cross-examination, was enough to indicate his resolve 

not to own all what the witness said in his evidence. It is again open to the 

Public Prosecutor to tell the court during final consideration that he is not 

inclined to own the evidence of any particular witness in spite of the fact 

the said witness was examined on his side. When such option is available 

to a public prosecutor, it is not a useful exercise for the Supreme Court to 

consider whether the witness shall again be called back for the purpose of 

putting cross-question to him.”    



10 

 

25.  Coming to the present case, it appears that other witnesses no way 

supported the prosecution case. That apart, the aforesaid five numbers of 

PWs were turned hostile. They have resiled from the statement made 

earlier before the I.O. initially. That apart, there is no any evidence which is 

corroborated to the hostile evidence of any of the prosecution witnesses.   

Therefore, the hostile portion of evidence of PW 3, PW 4, PW 5, PW 6 and PW 

7  cannot be used to convict the accused.  

26. Next point is to be discussed in the present case is that according to 

the FIR after a domestic tussle, accused assaulted the deceased upon his 

head by means of a bamboo lathi, as a result, the victim sustained severe 

injuries. Immediately, he was removed to Tezpur Civil Hospital but 

considering the gravity of the injury he was referred to Gauhati Medical 

College & Hospital where during the treatment he was died on 17-05-2013. 

The doctor who conducted post mortem upon the deadbody of the 

deceased on examination he found no external injuries seen even no ligature 

mark seen around the neck. However, stomach contains some semi digested food 

particles and juices. All other organs are found healthy. As the doctor could not 

ascertain the cause of death so the following viscera are preserved for forensic 

laboratory examination:- Stomach and its contains, Right kidney and a piece of 

liver but the forensic report stated that no poison was found in the said exhibits. 

The doctor even admitted that the cause of death is not due to head injury as he 

did not find any injury on the head. Besides, the doctor himself admitted that if 

somebody hit a person on the head and he died for such injury there may be head 

injury and cause of death may be for such injury if the injuries are grievous.  

Therefore, the story stated in the ejahar that due to assault of lathi upon the head 

of the deceased is not proved by the doctor.  

 On the other hand, there is an evidence of complainant PW 1 and the 

mother of the deceased PW 2 who admitted that the deceased was a habitual 

drunker and he was suffering from many ailments including the ailment of liver. 



11 

 

Therefore, the death caused to the deceased cannot be ruled out. He may be died 

due to illness as submitted by learned counsel for the accused.      

27.  The onus of proving the facts essential to the establishment of the 

charge against an accused lies upon the prosecution, and the evidence must be 

such as to exclude every reasonable doubt about the guilt of the accused. An 

accused cannot be convicted of an offence on the basis of conjectures or 

suspicion. Since reasonable doubt arisen in my mind, after taking into 

consideration, the entire material before it regarding the complicity of the 

accused, so benefit of doubt given to the accused.   

28.  In view of the aforesaid discussion, I am bound to hold that the 

prosecution has failed to prove the charge levelled against the accused beyond 

any reasonable doubt. As such, the accused is entitled to get the benefit of 

doubt. Hence, accused Sri Mantu Hazarika is acquitted and set him at liberty 

forthwith.    

29.  The liability of the bailor is hereby discharged.  

30. Send back the GR Case record being No.1126/13 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 12th day of 

September, 2017.   

 

                                                                     (A.K. Borah) 
                                     Sessions Judge, 
                                                         Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 
                (A.K. Borah) 

                   Sessions Judge, 
                                                Sonitpur, Tezpur.                                                              

 Typed by me.    

 (R. Hazarika)Steno. 
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 A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W. 1  -  Sri Nomal Chandra Boro,complainant. 
  P.W. 2  -  Smt. Dipali Hazarika, 
  P.W. 3 -  Sri Gobinda Hazarika,  
  P.W. 4 -  Sri Nomal Hazarika, 
  P.W. 5 -  Smt. Putuli Hazarika,  

  P.W. 6 -  Sri Gopal Hazarika, 
P.W. 7 -  Sri Mridul Hazarika, 
P.W. 8 -   Maruf A.H. Ahmed,  SI of Police. 
P.W. 9 -   Dr. Rupam Pegu, M.O.  
   
 
   

Prosecution  Exhibit 
  Ext.1   - Ejahar 
  Ext.2    - Seizurelist  
  Ext.3  -  Chargesheet 
  Ext.4   - case diary of Thelamara PSCase No.60/13 
  Ext.5  - Post mortem report. 
    
 
Defence  Exhibits          -           
 
        NIL                                                                 
 
Material  Exhibits   
  

Material Ext. 1  -   one piece of bamboo.  
 
 
 

                                                               (A.K. Borah) 
                                                             Sessions Judge, 
                                                             Sonitpur, Tezpur.                         
    

 


